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STATEMENT OF THE QUESTIONS PRESENTED 

Whether the complaint stated a cause of action for treble 
damages under Sections 1, 2, 3, and 15 of the Sherman Act, 
as amended. 
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In The 


UNITED STATES COURT OF APPEALS 

For The District of Columbia 


No. 11,841 


RICHARD C. DARNELL, T/A 
ABBEY PERSONNEL COUNSELORS, 
Appellant, 

v. 

EMMETT H. MARKWOOD, et al., 
Appellees. 


Appeal from Order of the United States District Court 
for the District of Columbia 


JURISDICTIONAL STATEMENT 

This is an appeal from an order of Judge Henry Sehwein- 
haut, Associate Judge of the United States District Court 
for the District of Columbia, dismissing for failure to 
state a cause of action plaintiff’s complaint for treble 
damages under Sections 1, 2, 3, and 15 of the Sherman Act, 
as amended. Jurisdiction of the Court below is based on 
15 L T .S.C. Sections 1, 2, 3 and 15 (26 Stat. 209; 38 Stat. 
731; 50 Stat. 693). Reference is made to the complaint 
herein in which this claim of jurisdiction is made. 

This Court has jurisdiction on this appeal under 28 
LT.S.C. Section 1291. 
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STATEMENT OF CASE 

The Plaintiff is in the employment placement and coun¬ 
seling service business, with offices in the District of Co¬ 
lumbia, and is engaged in the furnishing of such services 
within the District and outside. At all times relevant, or 
prior to June 25, 1951, it occupied offices in the Ericson 
Building, at 710 14th St., N. W. The two Markwoods named 
as Defendants were owners of this building at the time. 
Defendant Bernstein vras a licensed real estate broker and 
Managing Agent for the building and Defendant Sennett 
vras employed by Bernstein as Manager of his Property 
Management Department and was in direct charge of the 
Erickson Building. 

About June 1, 1951, all of the named Defendants, cer¬ 
tain competitors of the Plaintiff engaged in the same busi¬ 
ness and other unnamed persons, firms and corporations un¬ 
known to the Plaintiff, pursuant to an unlawful conspiracy 
in restraint of trade and an unlawful monopoly, secured 
control of all the office space in the District of Columbia 
suitable and desirable for the conduct of the personnel 
placement and counseling business, and agreed to limit the 
use of such space to those engaged in the business of 
such service who would confine the furnishing of the serv¬ 
ice to white persons and to firms and corporations owned 
and operated by white persons. 

In accordance with this plan of conspirary and monopoly, 
Defendants Markwood, Bernstein and Sennett, about June 
1, 1951, demanded that Plaintiff limit the furnishing of 
such services to white persons or to firms owned and op¬ 
erated by white persons and compete only with other firms 
engaged in similar services who had similarly agreed. 
This course of action Plaintiff refused to follow, and as a 
direct result he was thereafter not only evicted from the 
Erickson Building, but was excluded from other suitable 
and desirable office space in the District of Columbia. 

As a result of this eviction, conspiracy and monopoly, the 
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Plaintiff, through June 23, 1952, has suffered direct losses 
in the amount of $22,150.00. 

STATUTES INVOLVED 

The appeal involves the interpretation of Sections 1, 2, 
3 and 15 of the Sherman Act as amended. (15 XJ.S.C. 
Sections 1, 2, 3 and 15; 26 Stat. 209; 38 Stat. 731; 50 Stat. 
693.) 

STATEMENT OF POINTS 

1. The allegations of the complaint adequately set forth 
a cause of action under Sections 1, 2, 3 and 15 of the Sher¬ 
man Act as amended. 

2. The complaint complies with the requirements of Rule 
8 of the Federal Rules of Civil Procedure. 

SUMMARY OF ARGUMENT 

Plaintiff’s complaint contains suitable allegations of a 
conspiracy to restrain trade or of a monopoly within the 
prohibitions of Sections 1, 2 and 3 of the Sherman Act, as 
amended and within the requirements of the remedial pro¬ 
visions of Section 15 of said Act. 

The complaint adequately alleges injury to the public 
interest as well as specific injury to plaintiff’s business as 
a result of the conspiracy and monopoly. The joining of 
unnamed defendants is proper. Although a conspirator 
who is not a competitor may be responsible for damages 
under the Sherman Act, the complaint does name as de¬ 
fendants certain competitors as part of the conspiracy 
and monopoly. The complaint therefore should not have 
been dismissed for failure to state a cause of action, even 
though the trial judge may have been of the opinion that 
the conspiracy and monopoly would be difficult of proof. 

To the extent that the dismissal may have been grounded 
on the unexpressed view of the trial judge that a con- 
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spirary or monopoly conceived from motives of racial 
prejudices is not proscribed under the Sherman Act, it 
is clear that such a motive is immaterial and does not ex¬ 
culpate a party to a conspiracy or monopoly where the 
effect of his participation in the conspiracy or monopoly is 
direct injury to another’s business. 

ARGUMENT 

While the judge below did not render a written opinion 
in support of his dismissal of the complaint on the grounds 
that it did not state a cause of action, the tenor of both 
the argument of defendant’s counsel and the questioning 
by the trial judge at the hearing before him strongly inti¬ 
mated that the rationale of the dismissal was that the Sher¬ 
man Act was not intended to cover redress to persons whose 
business had been adversely affected as a result of con¬ 
spiracy to restrain trade or a monopoly where the moti¬ 
vation for the conspiracy or monopoly contained an anti- 
racial base. In view of the absence of any written opinion, 
we can at best, therefore, show only that the complaint, 
affirmatively, states a cause of action under sections 1, 2, 
3 and 15 of the Sherman Act, and that, negatively, the 
assumed legal basis of the trial judge’s dismissal order was 
in error. 

The essence of the cause of action is stated in paragraphs 
6, 7 and 8 of the Complaint. Plaintiff is stated to have 
been engaged in the business of furnishing personnel place¬ 
ment and counseling services to the public in both inter¬ 
state commerce and within the District of Columbia from 
headquarters located in the Ericson Building. Defend¬ 
ants are alleged to be the owners of the Ericson Building, 
the managing agent of the building, and the latter’s man¬ 
ager for the building, respectively, together with other 
persons, firms and corporations unknown to the plaintiff. 
Certain unnamed competitors of the plaintiff are named 
as co-conspirators but not as defendants. All the defend- 
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ants and the unnamed competitors and others, are alleged 
to have secured control of all of the office space in the 
District of Columbia which is suitable and desirable for 
use in conducting the business of furnishing personnel 
placement and counseling service and are arbitrarily limit¬ 
ing such office space to those who agree to limit the furnish¬ 
ing of such services to white persons and to firms and cor¬ 
porations owned by white persons. The defendants, in 
furtherance of this combination and monopoly, proceeded 
to evict plaintiff from the Ericson Building and to ex¬ 
clude him from other suitable and desirable office space 
in the District of Columbia, all of which is alleged to be 
under their control, upon plaintiff’s refusal to accede to 
defendants’ expressed demand that he thereafter limit 
his placement and personnel employment service to white 
persons and to firms owned and operated by white persons 
and compete only with others engaged in the same busi¬ 
ness who had similarly agreed. Specific damages flowing 
from the eviction, exclusion, restraint and monopoly are 
alleged. 

In the light of this summary analysis of the complaint, it 
is, in our view, impossible to see in what respect the com¬ 
plaint is affirmatively deficient in alleging either a con¬ 
spiracy to unreasonably restrain trade, a monopoly or 
attempt to monopolize, or a conspiracy to monopolize trade 
under sections 1, 2, and 3 of the Sherman Act. 

In view of the liberal provisions of Rule 8 of the Fed¬ 
eral Rules of Civil Procedure, it is not necessary that there 
be set out in detail the acts complained of from which plain¬ 
tiff concludes that the Sherman Act has been violated and 
that he has been damaged. Louisiana Farmers Protective 
Union v. Great Atlantic and Pacific Tea Co., 131 F. (2d) 
41.9 (CCA 5, 1942); Brownlee v. Malco, 99 F. Supp. 312 
(DC Ark. 1951). Within the decided cases the plaintiff 
has adequately alleged that he has been injured in his 
business or property by a conspiracy to restrain trade or 
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a monopoly and that his injury was caused by actions 
proscribed by the Sherman Act. Kainz v. Anheuser-Busch, 
Inc. 194 F. (2d) 737 (CA. 6,1952); Roseland v. Phister Mfg. 
Co., 125 F. (2d) 417 (CCA 5, 1942), Lynch v. Magnavox 
Co., 94 F. (2d) 883 (CCA 9, 1938). There is an adequate 
allegation of facts sufficient to support the conclusion that 
the conspiracy and monopoly were reasonably calculated 
to prejudice the public interest by increasing the cost of 
personnel and placement services to the general public 
and by tending to fix and make uniform the prices for such 
services. Feddersen Motors v. Ward, ISO F. (2d) 519 
(CA 10, 1950). The joining of unnamed defendants with 
one or more named defendants as parties to the conspiracy 
to restrain trade and to create a monopoly is acceptable 
practise, and does not for this reason make the complaint 
ambiguous or subject the complaint to dismissal. United 
States v. Bearing Distributors Co. et al., 11 FRD 591 
(Wd Mo. 1951). While there is obviously no requirement 
in law that the defendant be engaged in the same business 
as the plaintiff or that he be in competition with the plain¬ 
tiff as such, since one may conspire to restrain trade in 
interstate commerce even though he is not a trader or 
engaged in commerce at all (see United States v. General 
Motors Corp., 2 FRD 346 (X. D. Ill, 1942); Patterson v. U. S. 
222 Fed. 599 (1915); Nash v. United States, 229 United 
States 373, 379 (1913); Boyle v. United States, 40 F. (2d) 
49 (CCA 7, 1930, cert, den., 2S2 U. S. 257)), “certain com- 
petitiors” of the Plaintiff have been named as conspira¬ 
tors and certain “other persons, firms and corporations 
unknown to the plaintiff ’ 9 have been named as defend¬ 
ants. If engagement in a “trade” as distinct from a 
direct competitor were a prerequisite to qualifying one as 
a defendant, the defendant rental agent and manager here 
and others unnamed are properly joined, for the Supreme 
Court has held that those engaged as real estate brokers 
in sale, exchange, lease and management are engaged in 


“trade.” United States v. National Asso. of Real Estate 
Boards , 339 U. S. 4S5, 490 (1950). 

In truth and fact, it is well settled that there need be 
no direct contractual relation between plaintiff and de¬ 
fendant, nor need a particular defendant have benefited 
directly or indirectly from the alleged restraint or monopoly 
to be chargeable with responsibility for damages flowing 
from an unlawful conspirary. A plaintiff can, if he so 
desires, pick and choose his defendants, and elect to sue 
only one party to the conspiracy even though he had no 
contact or relationship with the one selected. Northwest¬ 
ern Pie Co. v. Socony Vacuum Oil Co., 138 P. (2d) 967 (CA 
6, 1943) (Cert. den. 321 U. S. 790). 

It is possible that the trial judge may have been influ¬ 
enced by doubts respecting the ability to prove the sweep¬ 
ing nature of the charges in the complaint to the effect 
that defendant managing agent and other agents unnamed 
have secured possession of all the office space in the Dis¬ 
trict suitable for personnel placement service and pur¬ 
suant to such exercise of monopoly control have combined 
to exclude plaintiff and others in the same business from 
engaging in such trade. However, apart from the ques¬ 
tion of whether the defendants are responsible under the 
Sherman Act on proof of less than this broad allegation, 
it is clear that it is not a judicial prerogative to dismiss on 
this ground at the threshhold of a case. As one Court re¬ 
cently stated in a treble-damage suit by trucking interests 
against various railroads: 

“Of course, it must be shown that the railroads’ 
activities were done for the specific purpose of restrain¬ 
ing trade. That the motor carriers may have difficulty 
in proving their allegation to that effect does not war¬ 
rant a summary disposition of the case at this time.” 
(Noerr Motor Freight, Inc. v. Eastern Railroad Presi¬ 
dents Conference (E. D. Penn., July 21, 1953, 22 U. S. 
Law Week 2038.) 
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It is submitted that the complaint as drawn falls squarely 
within the reasoning of the opinion in Gamco, Inc. v. Provi¬ 
dence Fruit & Produce Bldg., Inc., 194 F. (2d) 485 (CA 1, 
1952) (Cert. den. 73 S. Ct. 11) where the Court con¬ 
cluded, after a trial of the action , that the lessor and 
tenants of a building who conspired together to ex¬ 
clude the plaintiff as a tenant from the building were 
in violation of Sections 1 and 2 of the Sherman Act. 
The court there pointed out that while “the finite lim¬ 
itations of the building itself thrust monopoly power 
upon the defendants and they are not required to do the 
impossible in accepting indiscriminately all who would 
apply,” “reasonable criteria of selection * # * such as 
lack of available space, financial unsoundness, or possibly 
low business or ethical standards would not violate the 
standards of the Sherman Anti-trust Act 7 ' (p. 487). There 
is, of course, no intimation of any such criteria on these 
pleadings. As the Court there emphasized, a building 
need not be unique nor need there be no substitute space 
readily available for a discrimination in selection of ten¬ 
ants to be unjustified under the Sherman Act. “The short 
answer to this is that a monopolized resource seldom lacks 
substitutes; alternatives will not excuse monopolization.’’ 
(p. 487). Equally, it is clear that the Court’s decision was 
not bottomed on the simple fact that the tenants of the 
building were in competition with the plaintiff, nor did 
that circumstance play a decisive or important part in its 
decision. This is evident from the obvious indication in 
the opinion that if there were “ clear proof of an articu¬ 
lated concert to exclude non-residents or foreigners as 
such” (p. 48S) a violation of the Act would occur whether 
the effect of the monopoly was to deny a substantial eco¬ 
nomic advantage to a competitor or not. In any case, the 
complaint in the case at bar does allege a conspiracy which 
includes direct competitors of the plaintiff as well as the 
owner and the rental agent. It can liardlv be seriously 
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argued that those who are not in direct competition with 
the plaintiff can cavalierly join this conspiracy and enjoy 
an immunity from the destructive effects of their partici¬ 
pation. The cases referred to heretofore conclusively 
establish the contrary. 

The point has been made, and we assume that this is 
probably the inarticulate premise for the dismissal, that 
the Sherman Act is not designed to protect against racial i 
discrimination and segregation. Apparently, defendant 
has conceded the fact of concert of action, for in its memo¬ 
randum in support of its motion to dismiss it states (p. 2) 
that “the discrimination in the case at bar, as plaintiff 
herein has iterated, deprives members of the colored race 
of certain advantages, has caused segregation, and reduced 
the opportunity of colored persons to compete equally with 
white persons.” It should be noted, however, that members 
of the colored race incidentally affected by the conspiracy 
are not parties to this suit, but the plaintiff is, as stated, 
the owner of a personnel and placement service allegedly 
directly affected in his business operation by the monopoly 
and conspiracy. It is sheer trumpery for the allegation 
to be made, as the defendants have made, that the plain¬ 
tiff here is asserting the Anti-trust laws in collateral sup¬ 
port of the 14tli Amendment to the Constitution. Plaintiff’s 
immediate concern is with the direct effect on his business 
of a combination that has resulted in substantial financial 
loss to him. The fact that a guiding motive for the action 
taken by the combination may have a base rooted in racial 
prejudice and discrimination is not relevant, for we have 
found no case which holds that plaintiff must affirmatively 
prove a motive for the conspiracy. On the contrary, as 
the Gamco case makes clear, once the existence of a combina¬ 
tion or monopoly is alleged, or proved, the defendant must 
come forward with proof of some acceptable business justifi¬ 
cation for his action. No decision to our knowledge has 
either considered or held that personal prejudice, whether 
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religious, racial or individual, justifies the formation of a 
conspiracy directed against a business. There is, however, 
many a statement in the decided cases to the effect that 
while an individual trader or manufacturer engaged in an 
entirely private business may freely exercise his own dis¬ 
cretion as to parties with whom he will deal, he may not 
agree with others so to do to the direct economic injury of 
others. Kief er-Stewart Co. v. Joseph E. Seagra?n <& Sons, 
340 U. S. 211, 214 (1951); Lorain Journal Co. v. United 
States 342 U. S. 143,155 (1951). The truth is that perhaps 
every conspiracy in violation of the anti-trust laws has 
mixed motives ranging from the highly personalized to 
the coldly economic. It is perhaps for this reason that 
Courts have regarded positive proof by plaintiff of a motive 
as unnecessary but have imposed the burden on the defend¬ 
ant of disclosing a reasonable business motive for his par¬ 
ticipation in a conspiracy. The Court in the Lorain Jour¬ 
nal case, supra, it should be noted, where a newspaper re¬ 
fused to accept advertising from business in a neighboring 
town if the advertisers continued to use the medium of a 
competing radio station, held that it found no principle of 
law which justified the discrimination on the ground that 
it was the newspaper’s program to protect the market from 
outside competition. 

In conclusion, we question that the policy of protection 
for free competition inherent in the anti-trust laws should 
be swept aside because a conspiracy sought to be charged 
at the bar is tinged with the stuff of racial discrimination. 
The danger in such a holding would be not only to give the 
judicial stamp of approval to the perpetuation of such prac¬ 
tises, but to permit others hereafter to escape the destruc¬ 
tive consequences of their conspiracy by a plea of their 
own prejudice. The more profound the discrimination the 
more certain the relief from responsibility. This would 
indeed place a premium on the sudden discovery by con¬ 
spirators of some kind of prejudice at the base of their 
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combination when an action is filed. We, of course, do not 
have here a case where, ingrained in national policy whether 
by statute or otherwise, there is an intent to exclude a par¬ 
ticular kind of activity from responsibility under the anti¬ 
trust law, as in the case of labor unions refusing to work 
for certain employers. Hunt v. Crumbach, 325 U. S. 821 
(1945). Even there, where they combine with a group of 
business competitors to suppress another’s business, they 
lose their immunity. Allen Bradley Co. v. Local Union 
No. 3, 325 U. S. 797 (1945). Racial discrimination has not, 
we need hardly emphasize, been sanctified on a national 
level by an affirmative statement of Congressional policy. 

CONCLUSION 

The order of the trial judge dismissing the complaint 
should be reversed and the case remanded to the District 
Court for trial. 


Robert Sheriffs Moss 
Louis P. Haffer 
1244 Twentieth St., N. W. 
Washington 6, D. C. 
Attorneys for Appellant 
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1 Filed Dec 4, 1952 Harry M Hull, Clerk 

IN THE UNITED STATES DISTRICT COURT FOR 
THE DISTRICT OF COLUMBIA 

Richard C Darnell T/A Abbey Personnel Counselors 
(609-14th St., N. W., Washington, D. C.) 

(3396 Highway Terrace, S. E., Washington, D. C.) 

Plaintiff 

v. 

Emmett H. Markwood, Katherine B. Markwood 
(3208-lTth St., N. W., Washington, D. C.) 

Leo M. Bernstein & Co. and Clara B. Sennett 
(1415 K St., N. W., Washington, D. C.) 

Defendants 

CIVIL ACTION NO. 2801-52 

AMENDED COMPLAINT FOR TREBLE DAMAGES 
UNDER SHERMAN ANTI-TRUST ACT 

Plaintiff complains and shows to the Court: 

1. This action arises under the Act of July 2, 1890, 26 
Stat. 209 c. 647, as amended by the Act of October 15, 
1914, 38 Stat. 731, c. 323; U.S.C.* Title 15, Sections 1, 2, 3, 
and 15; and U.S.C., Title 28, Section 1337, as hereinafter 
more fully appears. 

2. The Plaintiff now is, and was during all the times 
hereinafter mentioned, engaged in the business of rendering 
employment placement and counseling services within the 
District of Columbia and in interstate and foreign com¬ 
merce. 

3. Defendants Emmett H. Markwood and Katherine B. 
Markwood, hereinafter referred to as Markwood, are, and 
were at all of the times hereinafter mentioned, residents 
of the District of Columbia and the owners of an office 
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building known as the Ericson Building located at 710-14th 
Street, N. W., in the City of Washington, District of Co¬ 
lumbia. 

2 4. Defendant Leo M. Bernstein, trading as Leo 

M. Bernstein & Co., hereinafter referred to as Bern¬ 
stein, is, and was at all the times hereinafter mentioned, a 
resident of the District of Columbia and a licensed real 
estate broker and management agent. 

5. The Defendant Clara B. Sennett, hereinafter referred 
to as Sennett, is, and was at all of the times hereinafter 
mentioned, a resident of the City of Washington, District 
of Columbia, and employed by the defendant Leo M. Bern¬ 
stein, as manager of his Property Management Department. 

b. The defendants Markwood, Bernstein, Sennett, cer¬ 
tain competitors of the Plaintiff, and other persons, firms 
and corporations unknown to the Plaintiff are now, and 
were at all of the times hereinafter mentioned, engaged in 
a combination and conspiracy to restrain interstate trade 
and commerce and trade and commerce in the District 
of Columbia and to create a monopoly in the furnishing 
by private firms and corporations of personnel placement 
and counselling services to the public; that in furtherance 
thereof, the defendants, certain competitors of the Plain¬ 
tiff, and others unknown to the Plaintiff have secured con¬ 
trol of all of the office space in the District of Columbia 
which is suitable and desirable for use in the conduct of 
the business of furnishing personnel placement and counsel¬ 
ing services to the general public, and have and are arbi¬ 
trarily limiting the use of such office space to those per¬ 
sons, firms and corporations engaged in the business of 
furnishing personnel placement and counseling services 
who agree to limit the furnishing of such services to white 
persons, and to firms and corporations owned and operated 
by white persons; that the result thereof is to deprive the 
public of the benefits of free competition between persons, 
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firms and corporations engaged in the personnel place¬ 
ment and counseling business, to restrain or prevent com¬ 
petition between those persons, firms and corporations deal¬ 
ing with all segments of the public and those dealing with 
white persons and with persons, firms and corpora- 
3 tions owned and operated by white persons, to in¬ 
crease the cost of such services to the general public, 
and to tend to fix and make uniform the price for such 
services. 

7. That prior to the 25th day of June, 1951, the Plaintiff 
was engaged in a lucrative and profitable business of fur¬ 
nishing personnel placement and counseling services to the 
general public in interstate and foreign commerce and 
within the District of Columbia. That such business was 
conducted from offices, located in said Ericon Building, 
rented by the Plaintiff from the Defendants Markwood; 
that on or about the 1st day of June, 1951, the defendants 
in furtherance of the combination, conspiracy and monopoly 
aforesaid, demanded that the Plaintiff agree thereafter to 
limit the furnishing of personnel employment and place¬ 
ment services to white persons and to firms and corpora¬ 
tions owned and operated by white persons, and to compete 
only with other persons, firms and corporations engaged in 
the personnel placement and counseling business who had 
similarly agreed. 

S. That upon Plaintiff’s refusal to agree to the Defend¬ 
ant's demands as aforesaid, the Defendants unlawfully 
evicted the Plaintiff from the said Ericson Building and 
excluded the Plaintiff from said building and from other \ 
suitable and desirable office space in the District of Co-1 v 
lumbia; that as a result of such unlawful eviction and ex¬ 
clusion, the Plaintiff has been damaged in that his property 
has been lost and his business rendered unprofitable; the 
Plaintiff having suffered losses by reason thereof from 
June 25, 1951, down to and including the 25tli day of June, 

1952, in the sum of $22,150.00. 
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WHEREFORE, Plaintiff demands judgment against 
defendants in the sum of $22,150.00 and treble dam- 
4 ages, together with reasonable counsel fees, costs 
and disbursements of this action. 

(s) Robert S. Moss. 

Robert Sheriffs Moss, Attorney for Plaintiff, 1244-20th St., 
N. W., Washington, D. C. 

PROOF OF SERVICE 

Service of plaintiff’s amended complaint for treble dam¬ 
ages under the Sherman-Anti-Trust Act was made bv mail- 
ing copies of the same, postage prepaid, the 28h day of 
November, 1952, to Lubar, O’Keefe, Friedlander & Melrod, 
Woodward Building, Washington, D. C., and to Leonard 
S. Melrod and Charles S. Sures, Esqs., Woodward Building, 
Washington, D. C., attorneys for Defendants Leo M. Bern¬ 
stein and Clara B. Sennett, and to Whiteford, Hart, Car- 
mody & Wilson, 815-15 Street, X. W., Washington 5, D. C., 
and to Harry L. Ryan, Jr., Esq., of counsel of the same 
address, attorneys for defendants Emmett H. Markwood 
and Katherine B. Markwood. 

(s) Robert S. Moss, Attorney for Plaintiff. 

1244-20th St., X. W., Washington 6, D. C. 

****##•♦*• 

11 Filed April 16, 1953. Harry M. Hull, Clerk 

ORDER DISMISSING AMENDED COMPLAINT 

This matter having come before the Court upon the mo¬ 
tions of the several defendants herein to dismiss plaintiff’s 
amended complaint, argument thereupon in open court, and 
the Court being of the opinion that plaintiff’s amended com¬ 
plaint fails to state a cause of action upon which any relief 
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can be granted, it is therefore this 16th day of April, 1953, 
by the Court 

ORDERED that plaintiff’s complaint be, and the same 
hereby is, dismissed. 

(s) H. A. Schweinhaut, Judge. 

Copy of the foregoing order, postage prepaid, addressed to 
Robert Sheriffs Moss, attorney for plaintiff, 1244-20th 
Street, N. W., Washington 6, D. C., the 9th day of April, 
1953. (s) Harry Ryan, Jr., Of Counsel for Defendants. 


Note : 

The following documents were not a part of the record 
as either designated by the Plaintiff or counterdesignated 
by Defendants, but, over Plaintiff’s objections, were sub¬ 
sequently ordered transmitted with the Appeal record by 
the District Court on Defendants’ Motion to Supplement 
the Record. 

Piled June 24, 1953 

COMPLAINT FOR TREBLE DAMAGES UNDER 
SHERMAN ANTI-TRUST ACT 

Plaintiff complains and shows to the Court: 

1. This action arises under the Act of July 2,1890, 26 Stat. 
209 c. 647, as amended by the Act of October 15, 1914, 38 
Stat. 731, c. 323; U.S.C., Title 15, Sections 1, 3 and 15; 
and U.S.C., Title 28, Section 1337, as hereinafter more fully 
appears. 

2. During all of the times hereinafter mentioned, the 
Plaintiff and one Grace Dunn Stevenson, were co-partners 
trading as Abbey Personnel Counselors, engaged in the 
business of rendering employment placement and coun¬ 
seling services within the District of Columbia, in the 
various states and abroad. On or about the 13th day of 
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February, 1952, the Plaintiff acquired all of the right and 
title and interest of said Grace Dunn Stevenson in and to 
said business, and to all of the assets and claims thereof, 
including the claim herein asserted, and now is engaged in 
said business, and to all of the assets and claims thereof, 
sonnel Counselors. The Plaintiff further alleges that dur¬ 
ing all times hereinafter mentioned, he and the said Grace 
Dunn Stevenson, trading as Abbey Personnel Counselors, 
as co-partners and he as sole proprietor, engaged in said 
business of employment placement and personnel counseling 
within the District of Columbia and in interstate commerce 
between the various states. 

3. The Plaintiff and said Grace Dunn Stevenson, trading 
as Abbev Personnel Counselors, had as of the 25th dav 
of June, 1951, developed a large and profitable business 
among its customers, to wit, persons desiring positions of 
employment, employers desiring to fill employment vacan¬ 
cies and persons, firms and corporations desiring employ¬ 
ment counsel, were enjoying a lucrative and profitable busi¬ 
ness and, but for the acts and facts hereinafter alleged, 
would have continued to enjoy a lucrative and profitable 
business and would have increased their profits and pros¬ 
pered accordingly. 

4. Defendants Emmett H. Markwood and Katherine B. 
Markwood are residents of the District of Columbia and 
are the owners of an office building known as the Ericson 
Building located at 710-14th Street, N.W., in the City of 
Washington, District of Columbia. 

5. Defendant Leo M. Bernstein trading as Leo M. Bern¬ 
stein & Co., is a resident of the District of Columbia and 
is licensed to and is engaged in business as a real estate 
broker and management agent in the District of Columbia. 

6. The Defendant, Clara B. Sennett, is a resident of the 
City of Washington, District of Columbia, and is employed 
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by the Defendant Leo M. Bernstein trading as Leo M. 
Bernstein & Co. as manager of its Property Management 
Department. 


7. On or about the 21st day of November, 1950, the Plain¬ 
tiff and Grace Dunn Stevenson, his co-partner, trading as 
Abbey Personnel Counselors, entered into a lease agree¬ 
ment wherein and whereby Defendants Markwood leased 
to the Plaintiff for a period of one year, commencing on or 
about the 1st day of December, 1950, suites 303, 304 and 
305 in the Ericson Building owned by said Defendants 
Markwood. Prior to this, on or about the 1st day of No¬ 
vember, 1950, the said co-partnership had leased suite 302, 
and later, on or about the 1st day of February, 1951, the 
said co-partnership leased suite 300 in the same building. 
All of said space was occupied by said Abbey Personnel 
Counselors for the purposes of maintaining and rendering 
employment placement and counseling service to its cus¬ 
tomers. A part of said business, as the Defendants Mark- 
wood well knew at the time of the making and execution 
of said lease agreements, was the maintenance of employ¬ 
ment placement and counseling service for persons, firms 
and corporations, regardless of color. 


S. That from the time of the occupation of said premises 
by the said Abbey Personnel Counselors, until on or about 
the 25th day of June, 1951, with the full knowledge and 
consent of the Defendants Markwood, the said Abbey Per¬ 
sonnel Counselors continued rendering services to persons, 
firms and corporations desiring to obtain employment posi¬ 
tions, employees or personnel counseling, regardless of 
color. 


9. That the obtaining of employment positions or jobs 
for members of the public, the filling of positions for per¬ 
sons, firms and corporations and the rendering of employ¬ 
ment counseling services is necessary to the successful 
conduct of the various branches of trade and commerce 
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within the District of Columbia and in the interstate 
and foreign commerce of the United States, and the Plain¬ 
tiff had at all of the times herein mentioned established it¬ 
self in a firm competitive position with other persons, firms 
and corporations engaged in the same or similar busi¬ 
ness and had established itself and its reputation in con¬ 
nection with the location of its offices in the Ericson Build¬ 
ing at 710-14th Street, N.W., in the City of Washington, 
District of Columbia. 

10. The combination and conspiracy herein complained 
of have been in continuous existence for a number of years 
and have been participated in for varying periods and 
in varying degrees by each of the Defendants herein named 
and by a large number of individuals not named as defend¬ 
ants herein. The combination and conspiracy commenced 
a number of years ago in the adoption by real estate brokers 
and property management agents in the City of Wash¬ 
ington of a policy of restricting occupancy of the larger and 
most desirable office buildings in the city to white tenants 
and have been furthered, as the years have passed, by uni¬ 
form adherence to this policy by substantially all of the 
real estate brokers and property management agents in 
the city, who actively solicit from the owners of the most 
desirable office locationss in the City of Washington, con¬ 
tracts covering the management of such buildings and who, 
upon obtaining management contracts, induce the owners 
of said buildings to adhere to the policy; that the policy has 
now been expanded so as to exclude from such office build¬ 
ings not only colored persons, firms and corporations, but 
all persons, firms and corporations who engage in trade or 
commerce with the colored segment of the public. The 
combination and conspiracy has grown to such an extent 
that there is now a tacit understanding between all of the 
real estate brokerage and management concerns that they 
will adhere to that policy; that the measures taken by the 
combination and the co-conspirators consist of a refusal 
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to rent to persons, firms and corporations maintained and 
operated by colored people, refusal to rent to persons, firms 
and corporations who deal with colored people or colored 
and white people, and where management contracts are 
obtained for management of desirable office buildings in 
the City of Washington inducing the owners to adhere to 
the combination and conspiracy and in furtherance thereof 
to evict colored tenants, those who deal with the colored 
segment of the public, and those who deal with both the 
white and colored segment of the public. In furtherance 
of the combination and conspiracy to prevent persons, 
firms and corporations having trade or commercial rela¬ 
tionships with other than white persons for occupying the 
most desirable office buildings in the City of Washington, 
District of Columbia, the Defendant, Leo M. Bernstein & 
Co. and the Defendant, Clara B. Sennett, acting in concert 
with and in furtherance of the combination and conspiracy 
and on taking over the management of the Ericson Build¬ 
ing under contract with the Defendants Markwood, pre¬ 
vailed upon the Defendants Markwood to join said con¬ 
spiracy and to evict from said Ericson Building all persons, 
firms and corporations, including Abbey Personnel Coun¬ 
selors, who dealt with the colored segment of the public 
desirous of obtaining employment, or obtaining employees, 
or obtaining personnel counsel, and in furtherance of that 
combination and conspiracy demanded that Abbey Per¬ 
sonnel Counselors discontinue rendering placement and em¬ 
ployee counseling service in the Ericson Building to colored 
people and to confine its business to rendering such services 
to white people, and upon rejection of this demand and 
through trick and device, forced the eviction and removal 
of the Abbey Personnel Counselors offices from the Eric¬ 
son Building on or about the 24tli day of June, 1951, and 
thereafter through the combination and conspiracy herein¬ 
before alleged, prevented the said Abbey Personnel Coun¬ 
selors from obtaining office space in a desirable office build- 
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ing or suitable or similar accommodations and location 
in the City of Washington; thereby forcing the said Abbey 
Personnel Counselors to accept much less desirable and 
suitable office space in the city. 

11. As a result of the combination and conspiracy here¬ 
inbefore alleged, and of the various acts done in pur¬ 
suance thereof by the Defendants and others as above al¬ 
leged, the power, influence and control of the Defendant 
Leo M. Bernstein & Co. and other real estate brokers and 
property management agents of similar size and character 
in the City of Washington over the occupancy of desirable 
office space in the city, has been greatly increased and the 
number of desirable office buildings in which persons, firms 
and corporations engaged in trade or commerce with both 
the colored and white segments of the public can find suit¬ 
able office space in the City of Washington has been ma¬ 
terially reduced and their competition with preferred per¬ 
sons, firms and corporations materially lessened so as to 
deprive members of the public and particularly those of 
the colored race wishing to deal with such persons, firms 
and corporations of the advantages which they would other¬ 
wise derive from free competition and has forced segrega¬ 
tion of white and colored employment agencies and segrega¬ 
tion of white and colored departments of employment 
agencies and has materially reduced the opportunity of 
colored persons to compete equally with white persons for 
employment positions and has materially lessened their 
employment opportunities. 

12. The aforesaid acts on the part of the Defendants were 
in restraint of trade and tended to create a monopoly of 
the most desirable office locations in favor of those com¬ 
petitors of the Plaintiff and others similarly situated who 
furnish employment counseling the placement services to 
the white segment of the public only and by reason thereof, 
Plaintiff was restricted in its trade and competition with 
the other persons, firms and corporations engaged in em- 
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ployment counseling and placement services, all of which 
was injurious to Abbey Personnel Counselors and excluded 
this Plaintiff from competition in the trade because of 
inability to compete in the market during the period herein 
mentioned by reason of the foregoing, and it has been dam¬ 
aged in that its property has been lost, its business ren¬ 
dered unprofitable and the profits of its trade diminished 
and the Plaintiff has lost from June 25, 1951, down to an 
including the 25th day of June, 1952, $22,150.00 

Wherefore, Plaintiff demands judgment against Defend¬ 
ants in the sum of $22,150.00 and treble damages, together 
with reasonable counsel fees, costs and disbursements of 
this action. 

Robert Sheriffs Moss. 

Robert Sheriffs Moss, Attorney for Plaintiffs, 1244-20th 

St., N.W., Washington, D. C. 

Civil Action No. 2801-52 

MOTION TO STRIKE COMPLAINT 

Come now the defendants herein Emmett H. Markwood 
and Katherine B. Markwood, through their counsel, and 
move the Honorable Court to strike plaintiff’s complaint 
here in and upon the following grounds: 

1. Plaintiff’s complaint fails to comply with the require¬ 
ments of Rule 8 (a) and Rule 8 (e) (1) in that the Rules 
referred to require plaintiffs to initially set forth their com¬ 
plaints in a short and plain fashion, and not verbose and 
extended as is the plaintiff’s complaint. Rule 8 (e) (1) 
requires that each averment of a pleading be simple, concise 
and direct. 

2. Much of a plaintiff’s complaint is devoted to extrinsic 
matters, conclusions and assertions that are no part of a 
justifiable complaint for the institution of a civil action in 
this Court. 
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3. This Court has in the past either stricken or dismissed 
complaints for failure to comply with the provisions of the 
Federal Rules of Civil Procedure. 

4. Other reason apparent upon the face of the record. 

Whiteford, Hart, Carmody & Wilson. 

(S) Harry L. Ryan, Jr., 815 Fifteenth Street, N. W., 
Washington 5, D. C. Attorneys for defendants 
Emmett H. Markwood and Katherine B. Markwood. 

NOTICE 

Robert Sheriffs Moss, Esquire, Attorney for Plaintiff, 
1244 - 20th Street, X. W., Washington, D. C. 

Please take notice of the filing of the foregoing Motion. 
The rules of this Court require that if you oppose the same, 
you shall within eight days after service of a copy thereof 
upon you, or within such further time as the Court may 
allow or as may be agreed upon between the parties, file 
your opposition thereto, serving a copy of the same upon 
counsel herein. 

(S) Harry L. Ryan, Jr., of Counsel for Defendants 
Emmett H. Markwood and Katherine B. Markwood. 

Filed July 14, 1952 
Civil Action Xo. 2S01-52 

MOTION TO DISMISS 

Come now the defendants, Leo M. Bernstein & Co., and 
Clara B. Sennett, by their attorneys, and move this Honor¬ 
able Court to dismiss the complaint filed against them on 
the following grounds: 

1. The complaint fails to state a cause of action upon 
which relief may be granted. 
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2. The complaint is defective because it does not plead 
facts sufficient to bring the case within the statutes. 

3. The complaint fails to allege facts to show that the 
alleged conduct of defendants was the proximate cause of 
the alleged injury. 

4. The acts and conduct alleged against the defendants 
do not constitute a conspiracy. 

5. An alleged restraint of trade to be actionable must be 
unreasonable. 

6. The complaint fails to allege facts from which public 
injury can be shown. 

Lubar, O’Keefe, Friedlander & Melrod. 

(S) Leonard S. Melrod and 

(S) Charles S. Sures, Attorneys for Defendants, Leo 
M. Bernstein & Co., and Clara M. Sennett, 
200 Woodward Building. RE: 3737 
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Filed October 31, 1952 
Civil Action No. 2801-52 

MEMORANDUM 

It may well be that the plaintiff has a cause of action 
under the Sherman Act but I doubt it. But in any event 
it is offensive to the provisions of Rule 8, F.R.C.P. and as 
counsel making the motion specifically states, it is anything 
but concise, simple and direct. 

Motion to strike granted. Motion to dismiss denied with¬ 
out prejudice. 

(S) Matthew F. McGuire, United States District 
Judge. 


Filed November 6, 1952 
Civil Action No. 2801-52 

ORDER STRIKING COMPLAINT 

Upon consideration of the motion of defendants Mark- 
wood to strike plaintiff’s complaint, and of the motion of 
defendants Bernstein and Sennett to dismiss plaintiff’s com¬ 
plaint, and the Court being of the opinion that plaintiff’s 
complaint as heretofore filed herein fails to state a cause of 
action under the Sherman Anti-Trust Act, and being of the 
further opinion that plaintiff’s said complaint is offensive 
to the provisions of Rule 8 of the Federal Rules of Civil 
Procedure, it is therefore by the Court this 5th day of 
November, 1952, 

ORDERED, That the motion of defendants Bernstein and 
Sennett to dismiss plaintiff’s complaint is hereby denied 
without prejudice to renewal should plaintiff amend his 


complaint, and the motion of defendants Markwood to 
strike plaintiff’s complaint is hereby granted. 

(S) Matthew H. McGuire, Judge. 

Copy of the foregoing Order mailed the 5th day of No¬ 
vember, 1952, to Robert Sheriffs Moss, Esquire, Attorney 
for Plaintiff, and to Messrs. Leonard S. Melrod and Charles 
S. Sures, Attorneys for Defendants Bernstein and Sennett. 

(S) Harry L. Ryan, Jr., of Counsel for Defendants 
Markwood. 

Filed November 19, 1952 
Civil Action No. 2801-52 

ORDER SUSTAINING MOTION TO STRIKE AND 
DENYING MOTION TO DISMISS 

This cause came to be heard at this term of court, on 
motion of the Defendants Markwood to strike the complaint 
as offensive to the provisions of Rule 8 of the Federal Rules 
of Civil Procedure, and on motion of Defendants Bernstein 
and Sennett to dismiss the complaint for failure to state a 
cause of action under the Sherman Anti-Trust Act, and 
thereupon, upon consideration thereof, it is by the Court, 
this 19th day of November, 1952, 

ORDERED: That the motion of Defendants Markwood 
to strike Plaintiff’s complaint be and the same is hereby 
sustained with leave to Plaintiff to file an amended com¬ 
plaint on or before the 1st day of December, 1952, and 

ORDERED FURTHER: That the motion of Defendants 
Bernstein and Sennett to dismiss Plaintiff’s complaint be 
and the same is hereby denied, without prejudice, and order 
of November 5th is vacated. 

(S) Matthew H. McGuire, Judge. 
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1. Whether it was error to dismiss plaintiff’s amended 
complaint, which purported to state a cause of action under 
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action under that statute. 
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For the District of Columbia Circuit 


No. 11,841 


Richard C. Darnell, t/a Abbey 
Personnel Counselors, 


Appellant, 


v. 


Emmett H. Markwood, Katherine B. Markwood, Leo M. 
Bernstein & Co., and Clara B. Sennett, 

Appellees. 


Appeal from the United States District Court for the District of 

Columbia. 


BRIEF FOR APPELLEES. 


COUNTER-STATEMENT OF THE CASE. 


This is an appeal by Richard C. Darnell, t/a Abbey Per¬ 
sonnel Counselors, plaintiff, below, from an order of the 
District Court dismissing plaintiff’s amended complaint 
for failing to state a cause of action, under the Sher¬ 
man Anti-Trust Act, against Emmett H. Markwood, 
Katherine B. Markwood, Leo M. Bernstein & Co. and 
Clara B. Sennett, defendants below. 
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The basic grievance indicated in the amended complaint 
is an alleged termination of the tenancy of one tenant, 
plaintiff, operator of an employment agency, in one office 
building, the Ericson Building, by one landlord, the Mark- 
woods (App. 3). The amended complaint characterizes 
the tenancy termination as an “unlawful eviction. 7 ’ 

In addition to the Markwoods, the amended complaint 
names two other defendants—Leo Bernstein, described in 
the complaint as a real estate broker, and Clara B. Sennett, 
described as Bernstein’s employee (App. 1-2). 

The amended complaint does not allege what, if any, 
business dealings, or other connection, Bernstein or Sen¬ 
nett had with the Markwoods, or with plaintiffs, or with the 
Ericson Building, or with any other particular building 
(App. 1-4). However, plaintiff’s brief, in the statement of 
the case (Brief 2), and in the argument (Brief 4), assumes 
that the amended complaint alleged that Bernstein, through 
his employee, Sennett, acted as agent for the Markwoods 
in managing the Ericson Building. 

The amended complaint alleges that plaintiff’s tenancy 
in the Ericson Building was terminated pursuant to a 
“conspiracy” to restrain and monopolize trade in the em¬ 
ployment agency business. None of the four named de¬ 
fendants is alleged ever to have been engaged in the employ¬ 
ment agency business. 

The “conspiracy” is alleged to involve unnamed de¬ 
fendants, including unnamed competitors of plaintiff, who 
excluded unnamed victims from unspecified office space 
in undesignated buildings, at unstated times. 

The amended complaint (App. 1-4) was dismissed, upon 
motion of defendants, after oral argument (App. 4-5). The 
original complaint (App. 5-11) had been stricken by the 
trial court with leave to amend (App. 15). 

The following sections of the Sherman Anti-Trust Act, 
which the amended complaint purports to invoke, are here¬ 
with quoted in relevant part: 
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15 U. S. C. 1: 

“Every contract, combination in the form of trust 
or otherwise, or conspiracy, in restraint of trade or 
commerce among the several states, or with foreign 
nations, is hereby declared to be illegal. ...” 

15 U. S. C. 2: 

“Every person who shall monopolize, or attempt to 
monopolize, or combine or conspire with any other 
person or persons, to monopolize any part of trade 
or commerce among the several states, or with foreign 
nations, shall be deemed guilty of a misdemeanor, and, 
on conviction thereof, shall be punished by fine not 
exceeding $5,000 or by imprisonment not exceeding one 
year, or by both said punishments, in the discretion of 
the court.” 

15 U. S. C. 3: 

“Every contract, combination in the form of trust 
or otherwise, or conspiracy, in restraint of trade or 
commerce in any Territory of the United States or of 
the District of Columbia, or in restraint of trade or 
commerce between any such Territory and another, or 
between any such Territory or Territories and any 
State or States or foreign nations, is hereby declared 
illegal. Every person who shall make any such con¬ 
tract or engage in any such combination or conspiracy, 
shall be deemed guilty of a misdemeanor. ...” 

15 U. S. C. 15: 

“Any person who shall be injured in his business or 
property by reason of anything forbidden in the anti¬ 
trust laws may sue therefore in any district court of 
the United States in the district in which the defend¬ 
ant resides or is found or has an agent, without re¬ 
spect to the amount in controversy, and shall recover 
threefold the damages by him sustained, and the cost 
of suit, including a reasonable attorney’s fee.” 
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SUMMARY OF ARGUMENT. 

The sole question on this appeal is whether the amended 
complaint, as it stands, states a cause of action for treble 
damages under the Sherman Anti-Trust Act. Plaintiff did 
not ask the court below for leave to amend this complaint. 
Therefore, no question arises on this appeal as to whether 
this complaint could have been amended to state a cause 
of action. Moreover, plaintiff’s brief relies solely on the 
contention that the complaint, as it stands, states a cause 
of action under the Sherman Act. 

The amended complaint defectively pleads plaintiff’s 
basic grievance as a factually-unsupported, legal conclu¬ 
sion, viz., an “unlawful eviction” from the Ericson Build¬ 
ing. At most, plaintiff alleges a motive to evict—a motive 
to exclude colored persons—but fails to allege the means 
or method of “eviction,” or any facts to support the con¬ 
clusion of “eviction,” or to support the characterization 
of “unlawfulness”. 

Refusal of one landlord to rent space in one non-unique 
office building to one would-be tenant is clearly not a viola¬ 
tion of the Sherman Act. The Supreme Court has repeat¬ 
edly sustained the right of an individual trader to pick and 
choose those with whom he will deal, absent monopoly power 
and purpose, under Section 2 of the Sherman Act. 

It is not alleged in the complaint that the Markwoods, by 
reason of ownership of one building, had power to monop¬ 
olize trade in the employment agency business. Their law¬ 
ful act of refusal to do business with plaintiff could not be¬ 
come illegal because the refusal was expressed through 
Leo M. Bernstein, acting as agent for the Markwoods. 

Although plaintiff argues in his brief that defendants 
Bernstein and Sennett managed the Ericson Building for 
the Markwoods, the owners, the amended complaint does 
not allege that Bernstein, or his employee, Sennett, had any 
business dealings with plaintiff, or with the Ericson Build¬ 
ing, or with the occupancy, or the termination of the occu¬ 
pancy of space by plaintiff in the Ericson Building. Thus, 
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there is a complete absence of any factual allegation to war¬ 
rant the citation of Bernstein and Sennett as defendants. 

The amended complaint attempts, in vain, to magnify 
the isolated, single refusal to deal into a Sherman Act vio¬ 
lation, by alleging it was pursuant to a “conspiracy” to 
restrain and monopolize trade in the employment agency 
business, in violation of Section 1 of the Sherman Act. The 
conspiracy allegation, in paragraph six of the amended 
complaint, is fatally defective because it fails to identify 
those who allegedly “conspired” with the four named de¬ 
fendants, or the time of the “conspiring”, or what office 
space these unnamed defendants “controlled”, or who were 
the victims of the other exclusions from the “other” 
unspecified space, or when these other exclusions occur¬ 
red. And as to the named defendants, the conspiracy alle¬ 
gation does not set out a single specific act, or factual cir¬ 
cumstance from which it can be concluded that any named 
defendant “conspired” with anyone. 

The amended complaint does not allege any facts as to 
the injury allegedly suffered by plaintiff, or by the public, 
caused by the alleged “conspiracy.” 

ARGUMENT. 

L THERE IS NO QUESTION ON THIS APPEAL AS TO WHETHER PLAIN¬ 
TIFF SHOULD HAVE BEEN GRANTED LEAVE TO AMEND THE SECOND 
COMPLAINT. BECAUSE PLAINTIFF NEVER ASKED THE COURT BELOW 
FOR LEAVE TO AMEND THIS SECOND COMPLAINT. AND BECAUSE 
PLAINTIFF DOES NOT EVEN CONTEND IN ITS BRIEF THAT SUCH 
LEAVE SHOULD HAVE BEEN GRANTED. 

The sole question on this appeal is whether the amended 
complaint states a cause of action for treble damages under 
the Sherman Anti-Trust Act. 

Plaintiff did not ask the District Court for leave to 
amend the second complaint, either before or after the 
order dismissing that complaint. Therefore, since the 
point w’as not raised below, no question of any possible 
right to amend that second complaint is before the court 
on this appeal. Feddersen Motors, Inc. v. Ward, 180 F. 
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(2d) 519, 523 (CCA 10, 1950); Brown v. Rudberg, 84 App. 
D. C. 221, 171 F. (2d) 831 (1948). 

A fortiori, there is no question open as to further amend¬ 
ments of the second complaint because plaintiff has effec¬ 
tively waived any such question by relying in its brief solely 
on the contention that the second complaint is sufficient as it 
stands. That points not argued in appellant’s brief are 
deemed abandoned, see Smith v. Pickford, 66 App. D. C. 
206, 85 F. (2d) 705, 708 (1936); S. S. Kresge Co. v. Kenner, 
66 App. D. C. 274, 86 F. (2d) 651, 652 (1936); Rone v. Rone, 
78 App. D. C. 369, 141 F. (2d) 23 (1944). 

As is pointed out in more detail in the subsequent sec¬ 
tions of this brief, the amended complaint is fatally defec¬ 
tive in that it fails to set out a factual basis for the re¬ 
quired elements of a Sherman Act violation, viz., 

(1) That certain acts were committed in violation of the 
Sherman Act, (2) pursuant to a conspiracy to restrain or 
monopolize trade, (3) which caused injury to plaintiff in 
his business or property, susceptible of measurement in 
dollars, (4) and caused appreciable injury to the public 
of a nature which the statute was enacted to preclude or 
punish. 

Relevant cases involving dismissal of a complaint lack¬ 
ing in the requisite factual allegations of a Sherman Act 
violation include Ruddy Brooks Clothes, Inc. v. British 
Foreign and Marine Ins. Co., 103 F. Supp. 290 (D. C. Ill. 
1951), aff’d. 195 F. (2d) 86 (CAA 7, 1952), cert. den. 344 
U. S. 816; Nelson Radio and Supply Co. Inc. v. Moto¬ 
rola Co., Inc., 200 F. (2d) 911 (CCA 5, 1952); 
Floyd v. Gage, 192 F. (2d) 137 (CCA 4, 1951); Shotkin v. 
General Electric Co., 171 F. (2d) 236 (CCA 10, 1948); 
Beegle v. Thomson, 138 F. (2d) 875 (CCA 7, 1943), cert, 
den. 322 U. S. 743; Bader v. Zurich Gen. Acc. <& Liability 
Ins. Co., 12 F. R. D. 437 (D. C., N. Y., 1952); District of 
Columbia Citizens Publishing Co. v. Merchants and Manu¬ 
facturers Assn., 83 F. Supp. 994 (D. C., D. C., 1949); Arthur 
v. Kraft-Phoenix Cheese Corp., 26 F. Supp. 824 (D. C., 
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Md., 1938); Abouaf v. Spreckels & Co., 26 F. Supp. 830 
(D. C., Calif., 1939). 

IL THE ALLEGATIONS OF "UNLAWFUL EVICTION" FROM THE 
ERICSON BUILDING. AND OF "EXCLUSION" FROM "OTHER" 
SPACE. ARE NOT STATEMENTS OF FACTS CONSTITUTING A 
CAUSE OF ACTION UNDER THE SHERMAN ANTI-TRUST ACT. 

The basic grievance alleged as a Sherman Act violation, 
which injured plaintiff and the public, is the termination 
by a landlord—apparently effected through his real estate 
agent—of plaintiff’s tenancy in one office building (App. 3; 
Brief 2, 4). 

The amended complaint does not even plead the griev¬ 
ance so as to satisfy the elementary requirements for a 
landlord-tenant complaint in the Municipal Court. The 
grievance (whether it be in the nature of a tort or a breach 
of contract is not clear) is stated as a legal conclusion, viz., 
an “unlawful eviction.” The complaint does not allege 
any supporting facts from which may be drawn the con¬ 
clusion of * ‘ eviction ”, or of “ unlawfulness. ’ ’ Plai ntiff has, 
at most, alleged a motive or intent—defendants’ alleged 
motive or intent to exclude non-whites—but has not alleged 
any facts as to means or method of “eviction,” much less 
any facts to warrant a characterization of “unlawfulness.” 

This court has repeatedly held that a complaint fails to 
state a cause of action, under the Federal Rules of Civil 
Procedure, when the cause is pleaded solely as a legal con¬ 
clusion without supporting allegations of fact. Riley v. 
Titus, 89 App. D. C. 79, 190 F. (2d) 653 (1951), cert. den. 
342 U. S. 855, 889; Burns v. Spiller, 82 App. D. C. 91, 161 
F. (2d) 377 (1947), cert. den. 332 U. S. 792; Sheridan- 
Wyoming Coal Co. v. Krug, 83 App. D. C. 162, 168 F. (2d) 
557 (1948); cf., Pinching v. Wurdeman, 56 App. D. C. 223, 
12 F. (2d) 164 (1926). 

A fortiori, the utterly vague and oblique allegation in 
paragraph eight that “the defendants unlawfully . . . ex¬ 
cluded the plaintiff . . . from other suitable and desirable 
office space in the District of Columbia” (App. 3), adds 
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nothing to the complaint. The complaint does not identify 
this “other” space, or who did the excluding, or when. 

Since it appears from paragraph three of the amended 
complaint that the Markwoods owned the Ericson Building 
(App. 1-2), and since it appears from plaintiff’s brief that 
Bernstein and Sennett managed the Ericson Building 
(Brief 4), then, apparently, the defendants who excluded 
plaintiff from “other space” were the defendants described 
in the complaint only as “other persons, firms and corpo¬ 
rations unknown to plaintiff.” (App. 2). 

Certainly the vagueness cannot be excused on grounds 
of lack of knowledge. Plaintiff would know who, if anyone, 
excluded plaintiff from what, if any, “other” space, and 
when, if ever. 

Moreover, the very term “exclusion” is not explained. 
It is not even alleged that plaintiff did apply for any spe¬ 
cific “other” space, in any specific other building, at any 
specific time. (In this connection, it should be noted that 
plaintiff was not excluded from 609 - 14th Street, N. W., the 
downtown office address of plaintiff at the time he filed his 
complaint (see caption of amended complaint). And there 
is no allegation in the amended complaint that this location, 
less than one block distant from the Ericson Building and 
also located on 14th Street, N. W., is less “desirable” or 
less “suitable” for plaintiff’s business than the Ericson 
Building.) 

Clearly, then, the allegation of exclusion from “other” 
space is not an allegation of sufficient facts to state a cause 
of action, Sheridan-Wyoming Coal Co. v. Krug, supra. 

m. THE ALLEGED REFUSAL OF THE MARKWOODS. AS OWNERS OF 
ONE OFFICE BUILDING. TO DEAL WITH PLAINTIFF. WHETHER ACCOM¬ 
PLISHED THROUGH AGENTS OF THE MARKWOODS. BERNSTEIN AND 
SENNETT. OR DIRECTLY BY THE MARKWOODS. IS CLEARLY NOT A 
VIOLATION OF THE SHERMAN ANTI-TRUST ACT. 

If by “unlawful eviction” from the Ericson Building 
plaintiff meant that the Markwoods, in violation of a lease, 
forcibly ejected plaintiff from that building, plaintiff’s 
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remedy would be in Municipal Court. If by ‘ 1 unlawful 
eviction” plaintiff meant that the Markwoods, upon expira¬ 
tion of plaintiff’s lease, refused to give plaintiff another 
lease, then such refusal to renew plaintiff’s tenancy would 
not, itself, constitute a violation of the Sherman Act. 

As the Supreme Court recently said in Times-Picayune 
Publishing Co. v. United States, 345 U.S. 594, 97 L. Ed. 
819, 838-839 (1953), individual refusals to deal have been 
repeatedly sustained as a general rule, absent monopoly 
power and purpose, under Section 2 of the Sherman Act. 

Clearly, the Markwoods, simply by reason of ownership 
of this one office building had no power to monopolize any 
business, least of all the employment agency business in 
which plaintiff was engaged. The amended complaint does 
not even allege that the Markwoods, by reason of owner¬ 
ship of one building, per se, had any such power to monop¬ 
olize. 

In this respect, Gamco v. Providence Fruit and Produce 
Bldg., Inc., 194 F. (2d) 485 (CCA 1, 1952), cited by defend¬ 
ant (Brief 8-9), actually points up the deficiencies in plain¬ 
tiff’s amended complaint. The only similarity between the 
Gamco case and the instant complaint is that they both 
involve a landlord-tenant relationship. The crucial differ¬ 
ences are as follows: 

1. In the Gamco case, defendants, by virtue of their con¬ 
trol of a unique building, had power to monopolize the busi¬ 
ness in which plaintiff was engaged. 

Plaintiff and defendant agreed that the building from 
which plaintiff, a wholesale grocer, was excluded, offered 
the only accommodations that plaintiff required in his 
business: (a) the building was designed to provide selling, 
storage and shipping facilities for wholesale grocers—the 
business plaintiff was in—and was located at the railroad 
yards where wholesale grocers received and sent out ship¬ 
ments; (b) for many years this building had been the sole 
place of business where retail grocers congregated to buy 
from wholesalers; (c) although defendant claimed other 
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alternative accommodations could be built elsewhere, “. . . 
it was not questioned that they were not now developed or 
that the local trade was at present centered in this buliding 
. . . .” (194 F. (2d), at page 486); 

However, in the instant complaint, it is not alleged that 
the Ericson Building had any facilities or qualities making 
it in any way unique, or peculiarly suited to plaintiff’s 
employment business, or that any other employment agen¬ 
cies were located in the Ericson Building, or that this build¬ 
ing had been known as a shopping center for job hunters, 
or for employee hunters, or that this building contained 
any appreciable percentage of the office space suitable for 
employment agencies, or for any other business. Nor is 
there even a factual allegation that the employment busi¬ 
ness requires any particular type of space, or that space 
suitable for an employment agency is located in any particu¬ 
lar area of the District of Columbia. Thus, there is no 
allegation that the Markwoods, by reason of ownership of 
this one building, had power to monopolize plaintiff’s em¬ 
ployment agency business. 

2. In the Gamco case, the defendants had a clear, avowed, 
monopoly purpose to exclude the plaintiff as a competitor. 

The plaintiff,' in the Gamco case, was excluded from a 
unique, specially designed building with non-duplicated 
facilities, by the board of directors of the building, who 
were also grocers, and who therefore were competitors of 
plaintiff, for the manifest purpose of controlling the whole¬ 
sale grocery business. 

In the case at bar, the complaint, on its face, indicates 
that none of the named defendants was a competitor of 
plaintiff, and none of the named defendants was in the em¬ 
ployment agency business. No economic motive is alleged 
or indicated to explain why the named defendants would 
conspire to obtain a monopoly in a business in which they 
were not engaged. 

Moreover, it is self-contradictory to allege that someone 
not engaged in a particular business has a monopoly of that 
business. 
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In short, there is no allegation in the complaint that the 
Markwoods, by virtue of their ownership of one office 
building, had both the power and economic motive to re¬ 
strain and monopolize commerce in plaintiff’s business; in 
the Gamco case, defendants did have both the power and 
economic motive to monopolize the business in which plain¬ 
tiff was engaged. 

Plaintiff’s interpretation of the Gamco case (see Brief 
8-9), not only is inconsistent with the actual decision, but 
would make every refusal to deal with every prospective 
tenant by every landlord a prima facie anti-trust violation. 
That is not the rule of the Gamco case, or of any other de¬ 
cided case. 

If, then, the Markwoods’ refusal to deal with plaintiff 
was lawful, as an individual seller’s refusal to deal, it was 
not made unlawful because the refusal was accomplished 
through an agent, Bernstein or his employee. Thus, where 
a complaint alleged that a principal refused to deal with 
plaintiff, and the refusal was accomplished by the princi¬ 
pal’s agents, the act of refusal itself being lawful, the Fifth 
Circuit Court of Appeals ruled that the principal and agent 
could not be deemed co-conspirators. Nelson Radio & Sup¬ 
ply Co. v. Motorola Co., Inc., supra: 

“In the absence of any allegation whatever to indi¬ 
cate that the agents of the corporation were acting in 
other than their normal capacities, plaintiff has failed 
to state a cause of action based on conspiracy under 
section 1 of the Act.” (200 F. (2d) at p. 914). 

Also, see Times-Picayune Publishing Co. v. United States, 
97 L. Ed. at 838-839; Marion County Coop Ass’n. v. Carna¬ 
tion Co., 114 F. Supp. 58, 62-63 (D. C., Ark., 1953). 

Actually, the amended complaint does not designate what, 
if any, business relationship Bernstein and Sennett had to 
the Markwoods, or to the Ericson Building, or to the ter¬ 
mination of plaintiff’s tenancy therein. But even if we 
assume, as plaintiff assumes in it’s brief, that Bernstein 
and Sennett acted as agents for the Markwoods in man- 
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aging the Ericson Building, then the rule of the Nelson 
case, that agent and principal cannot be deemed co-conspir¬ 
ators, applies, since there is certainly no allegation in the 
amended complaint that Bernstein and Sennett acted in 
any capacity other than as agents. 

If, however, we consider only the amended complaint, 
there is not one factual allegation in that complaint to war¬ 
rant the citation of Bernstein and Sennett as defendants in 
this action. The only factual allegation as to Bernstein, 
contained in paragraph four, states that he traded as Leo 
M. Bernstein and Company, is a D. C. resident and a real 
estate broker and management agent. The only factual 
allegation as to Sennett, in paragraph five, states that she 
is a D. C. resident, employed by Bernstein as manager of 
his property management department. There is not one 
factual allegation that Bernstein or Sennett ever had any 
dealings with plaintiff, or with the Markwoods, or that 
Bernstein or Sennett had any business dealings concern¬ 
ing the Ericson Building, or even had knowledge of plain¬ 
tiff’s occupancy of space, or of the termination of plain¬ 
tiff’s occupancy of space in the Ericson Building. There is 
no allegation that Bernstein or Sennett ever had any busi¬ 
ness dealings with any office space. 

Thus, the amended complaint fails to state a cause of 
action against Bernstein and Sennett as to the only specific 
act of alleged violation, “unlawful eviction” from the Eric¬ 
son Building. That would leave only the Markwoods in the 
case. But one landlord can hardly be capable of conspiring 
with himself to “exclude” one tenant from one non-unique 
office building, in violation of the Sherman Anti-Trust Act. 



13 


IV. THE ALLEGATION OF CONSPIRACY TO RESTRAIN AND MONOP¬ 
OLIZE TRADE IN PLAINTIFF'S BUSINESS IS DEFECTIVE BECAUSE IT IS 
SO VAGUE AND BROAD AS TO INCLUDE AS A CONSPIRATOR ANY AND 
EVERY INDIVIDUAL FIRM AND ORGANIZATION. EXCEPT PLAINTIFF. 
AND BECAUSE IT DOES NOT ALLEGE ONE ACT OR FACT FROM WHICH 
IT MAY REASONABLY BE DEDUCED THAT ANY NAMED DEFENDANT 
CONSPIRED. 

The amended complaint does not claim that the one, 
isolated, overt act alleged—the refusal of one private seller 
to deal with plaintiff—does, by itself, constitute a Sherman 
Act violation. Instead, the complaint purports to magnify 
this isolated transaction into a statutory violation by means 
of the sweeping conspiracy allegation set out in paragraph 
six of the complaint (App. 2-3). This conspiracy allegation 
attempts to invoke section one of the Sherman Act. 

Paragraph six purports to allege a conspiracy involving 
other sellers, other office space, other “ exclusions ”, and 
other victims. And then it attempts to link the isolated re¬ 
fusal to deal at the Ericson Building with these “other” 
conspiratorial exclusions. 

The fatal defect of paragraph six is that it fails to state 
any facts as to the “conspiracy”—presumably, because 
there were, and are no facts to warrant any allegation of 
conspiracy. At any rate, the conspiracy allegation of para¬ 
graph six is fatally defective, because: 

1. It does not identify (1) who “conspired” with the 
four named defendants, or (2) the means or method of con¬ 
spiracy used by the unnamed conspirators, or (3) which 
competitors of plaintiff joined the conspiracy, or (4) when 
the conspiracy began, or (5) the specific space that the un¬ 
named conspirators conspired to, and did control, or (6) 
the identity of victims of the conspiratorial exclusions, or 
(7) the time and place of such conspiratorial exclusions, 
etc. 

2. It does not set out one specific act done by any named 
defendant, or any factual circumstances indicating any one 
named defendant, or all named defendants, did conspire 
with anyone. 
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This allegation of conspiracy to restrain or monopolize 
trade can hardly be said to meet the requirements set forth 
in the decided cases under the Anti-Trust Act. It cannot 
be said that in paragraph six, or elsewhere in the complaint, 
“Acts of each of the defendants are alleged which would 
tend to connect it with the alleged conspiracy. Each of the 
defendants here can know from the complaint what it is 
alleged to have done which made it part of the conspiracy.” 
United States v. North Coast Transportation Co., 7 F. R. D., 
at p. 493. 

The Fifth Circuit Court of Appeals stated the require¬ 
ments for a conspiracy allegation in civil anti-trust suits, 
in the recent case of Nelson Radio & Supply Co., Inc. v. 
Motorola Co., Inc., supra: 

“It is the well-recognized rule that in pleading a con¬ 
spiracy in an action such as this (a treble damage claim 
under the Sherman Act) a general allegation of con¬ 
spiracy, without a statement of the facts constituting 
the conspiracy to restrain trade, its object and accom¬ 
plishment, is but an allegation of a legal conclusion, 
which is insufficient to constitute a cause of action.” 
(Emphasis added.) (200 F. (2d) at p. 913-914). 

The conspiracy allegation in paragraph six is utterly 
defective because it contains sweeping conclusions “ without 
a statement of the facts/’ 

V. THE AMENDED COMPLAINT INSUFFICIENTLY ALLEGES 
INJURY TO THE PUBLIC BY MERELY PARAPHRASING THE 
SHERMAN ACT. 

The requirement of real, substantial injury to the public 
underlies the entire justification for anti-trust legislation. 
District of Columbia Citizens Publishing Co. v. Merchants 
and Mfctrs., Assn., 83 F. Supp. at p. 997. Also see Arthur 
v. Kraft-Phenix Cheese Corp., 26 F. Supp. 824, 825-826 
(D. C. Md., 1938) wherein Judge Chestnut pointed out that, 
in enacting the Sherman Act: 

“. . . Congress was concerned with preventing activ¬ 
ities in interstate commerce which were prejudicial to 
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the public and therefore the scope of the Act even in 
authorizing the personal right of a private suit by a 
person particularly injured was only incidental to the 
main object and the private suits are maintainable only 
when the defendant’s conduct prejudicially affects the 
public generally, as distinguished from purely personal 
or private damage.” 

Plaintiff concedes that its complaint must contain “an 
adequate allegation of facts sufficient to support the conclu¬ 
sion that the conspiracy and monopoly were reasonably 
calculated to prejudice the public interest ...” (Emphasis 
added.) (Brief 6). 

The sole allegation of public injury contained in the last 
clause of paragraph six, is insufficient because it merely 
paraphrases Sections 1 and 2 of the Sherman Anti-Trust 
Act, and alleges legal conclusions without alleging any sup¬ 
porting facts. 

It cannot reasonably be concluded that the public will be 
appreciably injured by reason of the conspiracy alleged 
because there are no facts set forth as to the “conspiracy.” 

And it cannot reasonably be concluded that refusal of one 
landlord to rent space to one employment agency in one 
office building will cause any substantial public injury— 
particularly since plaintiff has not stated what relative 
proportion of the employment agency business plaintiff 
transacted at the time of the alleged refusal to rent space 
to plaintiff; or what factual effect such refusal had upon 
plaintiff’s business; or how such refusal decreased com¬ 
petition substantially, or increased the cost of services to 
the public, or made prices uniform. 

The very case plaintiff cites to support plaintiff’s allega¬ 
tion of public injury, Feddersen Motors, Inc. v. Ward, 
supra, (Brief 6), clearly establishes the inadequacy of this 
allegation. 

In the Fedderson case, plaintiff, a retail automobile 
dealer, alleged that the result of an alleged conspiracy be¬ 
tween the manufacturer and wholesaler of Hudson auto- 
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mobiles in discriminating against him in various specified 
ways, for the alleged purpose of driving him out of busi¬ 
ness, burdened, obstructed and unduly restricted interstate 
commerce and trade, increased prices, tended to create a 
monopoly, etc. In sustaining dismissal of the complaint, 
the public injury allegations of which were analogous to 
those in the instant complaint, the Tenth Circuit Court of 
Appeals ruled that: 

“. . . these were general allegations in the nature of 
conclusions, without any averments of specific acts 
from which it could be determined as a matter of law 
that defendants violated the act with harmful results 
to the public.” (180 F.(2d) at p. 522.) 

VL THE AMENDED COMPLAINT INSUFFICIENTLY ALLEGES DAMAGES 
TO PLAINTIFF BY MERELY STATING THAT ALLEGED FORBIDDEN ACTS 
HAVE DAMAGED PLAINTIFF IN HIS PROPERTY AND BUSINESS IN A 
DESIGNATED NUMBER OF DOLLARS. 

Plaintiff alleges his damages in one clause of paragraph 
eight (App. 3) by repeating the broad-gauge language of 
15 U. S. C. 15, authorizing suit for damages caused by 
statutory violation. 

15 U. S. C. 15 states that: “Any person who shall be 
injured in his business or property by reason of anything 
forbidden in the antitrust laws may sue therefore ...” 

The amended complaint alleges that, as a result of the 
alleged acts of “eviction” and “exclusion”: 

“... the plaintiff has been damaged in that his prop¬ 
erty has been lost and his business rendered unprofit¬ 
able; the plaintiff having suffered losses by reason 
thereof from June 25, 1951, down to and including the 
25th day of June, 1952, in the sum of $22,150.00.” 

Plaintiff has done no more than state that alleged, for¬ 
bidden acts injured him to the extent of so many dollars. 
This purely conclusory allegation of damage is insufficient. 
As the Seventh Circuit Court of Appeals said in the lead- 
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ing case on this point, Beegle v. Thomson, 138 F.(2d) 875, 
881 (1943), cert. den. 322 U. S. 743: 

1 ‘ Section 15, allowing private parties treble damages 
for injury accruing to their business from violation 
of the Anti-Trust Act, embraces, as one of the essen¬ 
tials to such action, injury to plaintiff’s business. The 
complaint must affirmatively show this injury. It is not 
enough to allege something forbidden and claim dam¬ 
ages resulting therefrom. Allegation of the specific 
injury suffered by plaintiff differing from that sus¬ 
tained by it as a member of the community is essen¬ 
tial ... the mere existence of a violation is not sufficient 
ipso facto to support the action.” (Emphasis added). 

That a mere conclusory allegation of damages is insuf¬ 
ficient, and that plaintiff must allege the specific facts as 
to how the alleged violations injured him in his business or 
property, see also Westmoreland Asbestos Co. v. Johns 
Mcmville Corp., 30 F. Supp. 389, 391; 32 F. Supp. 731, 
(D. C., N. Y., 1931), aff’d. 113 F. (2d) 114 (C. C. A. 2,1940); 
Revere Camera Co. v. Eastmam Kodak Co., 81 F. Supp. 325, 
330 (D. C., Ill., 1948). 


CONCLUSION. 

An isolated, local refusal by one landlord to rent space 
in one building to one tenant, which, by itself, clearly does 
not violate the Sherman Act, is not magnified into such a 
violation by a vague, factually-unsupported and conclusory 
allegation in a complaint of a “conspiracy” to “restrain 
and monopolize trade”, involving unnamed defendants, un¬ 
named competitors of plaintiff, unspecified other exclu¬ 
sions of other unnamed victims from “other” unspecified 
office space at unstated times. The complaint also was 
fatally defective because it failed to allege any factual in¬ 
jury to plaintiff and to the public consequent upon the al¬ 
leged “conspiracy” and the alleged overt act. 


18 


For the foregoing reasons and authorities relied upon, 
it is respectfully submitted that the dismissal of the 
amended complaint should be affirmed. 

Leonard S. Melrod, 

John Monte London, 

Attorneys for Appellees Leo M. 
Bernstein & Co. and Clara B. 
Sennett. 

Harry L. Ryan, Jr, 

Attorney for the Appellees Em¬ 
mett H. Markwood and Kather¬ 
ine B. Markwood. 
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